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official shall, as appropriate, also con-
sider the following:

(1) Whether the railroad made a good
faith determination, based on reason-
able inquiry, that the accident or inci-
dent was within the mandatory testing
requirements of this subpart; and

(2) In a case where a blood test was
refused on the ground it would be in-
consistent with the employee’s health,
whether such refusal was made in good
faith and based on medical advice.

[54 FR 53259, Dec. 27, 1989, as amended at 59
FR 7461, Feb. 15, 1994]

Subpart D—Testing for Cause

§ 219.300 Mandatory reasonable sus-
picion testing.

(a) Requirements. (1) Beginning on
January 1, 1995, a railroad shall require
a covered employee to submit to an al-
cohol test when the railroad has rea-
sonable suspicion to believe that the
employee has violated any prohibition
of subpart B of this part concerning use
of alcohol. The railroad’s determina-
tion that reasonable suspicion exists to
require the covered employee to under-
go an alcohol test must be based on
specific, contemporaneous, articulable
observations concerning the appear-
ance, behavior, speech or body odors of
the employee.

(2) A railroad shall require a covered
employee to submit to a urine drug
test when the railroad has reasonable
suspicion to believe that the employee
has violated the prohibitions of subpart
B of this part concerning use of con-
trolled substances. The railroad’s de-
termination that reasonable suspicion
exists to require the covered employee
to undergo a drug test must be based
on specific, contemporaneous,
articulable observations concerning
the appearance, behavior, speech or
body odors of the employee. Such ob-
servations may include indications of
the chronic and withdrawal effects of
drugs.

(b)(1) With respect to an alcohol test,
the required observations shall be
made by a supervisor trained in accord-
ance with § 219.11(g). The supervisor
who makes the determination that rea-
sonable suspicion exists may not con-
duct testing on that employee.

(2) With respect to a urine drug test,
the required observations shall be
made by two supervisors, at least one
of whom is trained in accordance with
§ 219.11(g).

(c) Nothing in this section shall be
construed to require the conduct of
breath alcohol testing or urine drug
testing when the employee is appar-
ently in need of immediate medical at-
tention.

(d)(1) If a test required by this sec-
tion is not administered within two
hours following the determination
under this section, the railroad shall
prepare and maintain on file a record
stating the reasons the test was not
properly administered. If a test re-
quired by this section is not adminis-
tered within eight hours of the deter-
mination under this section, the rail-
road shall cease attempts to admin-
ister an alcohol test and shall state in
the record the reasons for not admin-
istering the test. Records shall be sub-
mitted to FRA upon request of the Ad-
ministrator.

(2) For the years stated in this para-
graph, employers who submit MIS re-
ports shall submit to the FRA each
record of a test required by this section
that is not completed within 8 hours.
The employer’s records of tests that
are not completed within 8 hours shall
be submitted to the FRA by March 15,
1996; March 15, 1997; and March 15, 1998;
for calendar years 1995, 1996, and 1997,
respectively. Employers shall append
these records to their MIS submissions.
Each record shall include the following
information:

(i) Triggering event (including date,
time, and location);

(ii) Employee category (do not in-
clude employee name or other identify-
ing information);

(iii) Reason(s) test could not be com-
pleted within 8 hours; and

(iv) If blood alcohol testing could
have been completed within eight
hours, the name, address, and tele-
phone number of the testing site where
blood testing could have occurred.

[59 FR 7461, Feb. 15, 1994, as amended at 59
FR 62239, Dec. 2, 1994]

§ 219.301 Testing for reasonable cause.
(a) Authorization. A railroad may,

under the conditions specified in this
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subpart, require any covered employee,
as a condition of employment in cov-
ered service, to cooperate in breath or
urine testing, or both, to determine
compliance with §§ 219.101 and 219.102 of
this part or a railroad rule implement-
ing the requirements of §§ 219.101 and
219.102. This authority is limited to
testing after observations or events
that occur during duty hours (includ-
ing any period of overtime or emer-
gency service). The provisions of this
subpart apply only when, and to the ex-
tent that, the test in question is con-
ducted in reliance upon the authority
conferred by this section. Section 219.23
prescribes the notice to an employee
that is required when an employee is
required to provide a breath or body
fluid sample under this part. A railroad
may not require an employee to be
tested under the authority of this sub-
part unless reasonable cause, as defined
in this section, exists with respect to
that employee.

(b) For cause breath testing. In addi-
tion to reasonable suspicion as de-
scribed in § 219.300, the following cir-
cumstances constitute cause for the
administration of breath alcohol tests
under this section:

(1) [Reserved]
(2) Accident/incident. The employee

has been involved in an accident or in-
cident reportable under part 225 of this
title, and a supervisory employee of
the railroad has a reasonable belief,
based on specific, articulable facts,
that the employee’s acts or omissions
contributed to the occurrence or sever-
ity of the accident or incident; or

(3) Rule violation. The employee has
been directly involved in one of the fol-
lowing operating rule violations or er-
rors:

(i) Noncompliance with a train order,
track warrant, timetable, signal indi-
cation, special instruction or other di-
rection with respect to movement of a
train that involves—

(A) Occupancy of a block or other
segment of track to which entry was
not authorized;

(B) Failure to clear a track to permit
opposing or following movement to
pass;

(C) Moving across a railroad crossing
at grade without authorization; or

(D) Passing an absolute restrictive
signal or passing a restrictive signal
without stopping (if required);

(ii) Failure to protect a train as re-
quired by a rule consistent with § 218.37
of this title (including failure to pro-
tect a train that is fouling an adjacent
track, where required by the railroad’s
rules);

(iii) Operation of a train at a speed
that exceeds the maximum authorized
speed by at least ten (10) miles per hour
or by fifty percent (50%) of such maxi-
mum authorized speed, whichever is
less;

(iv) Alignment of a switch in viola-
tion of a railroad rule, failure to align
a switch as required for movement, op-
eration of a switch under a train, or
unauthorized running through a
switch;

(v) Failure to apply or stop short of
derail as required;

(vi) Failure to secure a hand brake or
failure to secure sufficient hand
brakes, as required;

(vii) Entering a crossover before both
switches are lined for movement; or

(viii) In the case of a person perform-
ing a dispatching function or block op-
erator function, issuance of a train
order or establishment of a route that
fails to provide proper protection for a
train.

(c) For cause urine testing. In addition
to reasonable suspicion as described in
§ 219.300, each of the conditions set
forth in paragraphs (b)(2) (‘‘accident/in-
cident’’) and (b)(3) (‘‘rule violation’’) of
this section as constituting cause for
breath alcohol testing also constitutes
cause with respect to urine drug test-
ing.

(d) [Reserved]
(e) Limitation for subpart C events. The

compulsory urine testing authority
conferred by this section does not
apply with respect to any event subject
to post-accident toxicological testing
as required by § 219.201 of this part.
However, use of compulsory breath test
authority is authorized in any case
where breath test results can be ob-
tained in a timely manner at the scene
of the accident and conduct of such
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tests does not materially impede the
collection of samples under subpart C.

[54 FR 53259, Dec. 27, 1989; 55 FR 22793, June
4, 1990, as amended at 59 FR 7461, Feb. 15,
1994]

§ 219.302 Prompt sample collection;
time limitation.

(a) Testing under this subpart may
only be conducted promptly following
the observations or events upon which
the testing decision is based, consist-
ent with the need to protect life and
property.

(b) No employee shall be required to
participate in breath alcohol or urine
drug testing under this section after
the expiration of an eight hour period
from—

(1) The time of the observations or
other events described in this section;
or

(2) In the case of an accident/inci-
dent, the time a responsible railroad
supervisor receives notice of the event
providing reasonable cause for conduct
of the test.

(c) An employee may not be tested
under this subpart if that employee has
been released from duty under the nor-
mal procedures of the railroad. An em-
ployee who has been transported to re-
ceive medical care is not released from
duty for purposes of this section. Noth-
ing in this section prohibits the subse-
quent testing of an employee who has
failed to remain available for testing
as required (i.e., who is absent without
leave).

(d) As used in this subpart a ‘‘respon-
sible railroad supervisor’’ means any
responsible line supervisor (e.g., a
trainmaster or road foreman of en-
gines) or superior official in authority
over the employee to be tested.

(e) In the case of a urine drug test,
the eight-hour requirement is satisfied
if the employee has been delivered to
the collection site (where the collector
is present) and the request has been
made to commence collection of the
urine specimens within that period.

(f) [Reserved]
(g) Section 219.23 prescribes the no-

tice to an employee that is required to

provide breath or a body fluid sample
under this part.

[59 FR 7462, Feb. 15, 1994, as amended at 59
FR 62239, Dec. 2, 1994]

§ 219.303 Alcohol test procedures and
safeguards.

(a)(1) Each Class I railroad (including
the National Railroad Passenger Cor-
poration) and each railroad providing
commuter passenger service shall im-
plement mandatory reasonable sus-
picion testing according to the proce-
dures listed in paragraph (b) of this
section beginning on January 1, 1995.

(2) Each Class II railroad shall imple-
ment mandatory reasonable suspicion
testing according to the procedures
listed in paragraph (b) of this section
beginning on July 1, 1995. Prior to that
date, a Class II railroad may use the
procedures described in paragraphs (c)
through (e) of this section.

(3) Each Class III railroad (including
a switching and terminal or other rail-
road not otherwise classified) shall im-
plement mandatory reasonable sus-
picion testing according to the proce-
dures listed in paragraph (b) of this
section beginning on January 1, 1996.
Prior to that date, a Class III railroad
may use the procedures described in
paragraphs (c) through (e) of this sec-
tion.

(4) In the case of a railroad commenc-
ing operations after January 1, 1996,
the railroad shall implement manda-
tory reasonable suspicion testing not
later than the expiration of 60 days
from approval by the Administrator of
the railroad’s random testing pro-
grams.

(b) As provided for in subparagraph
(a)(1) of this section, the conduct of al-
cohol testing under this subpart is gov-
erned by subpart H of this part and
part 40 of subtitle A of this title.

(c)–(e) [Reserved]
(f)(1) Under the circumstances set

forth in § 219.301, a railroad may require
an employee to participate in a breath
alcohol screening test solely for the
purpose of determining whether the
conduct of a test meeting the criteria
of paragraph (a) is indicated. If the
screening test is negative within the
meaning of paragraph (b), the em-
ployee shall not be required to submit
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